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Structure 

• Current position and employment legislation 

• EU Framework Directive 

• Case law of the CJEU 

• Recent Irish and UK cases 

• Practical implications for employers and 
employees 

 



 
Changes to State Pension Age 

• Social Welfare and Pensions Act 2011 
 

• State Pension payable from 
 

• age 66 wef 1 January 2014 

• age 67 wef 1 January 2021 

• age 68 wef 1 January 2028 

 



Irish Legislation (1) 

• No statutory age for retiring from work 
 

• Contractual retirement age usually mirrors State 
Pension Age 
 

• Employment Equality Acts 1998 to 2011  

S34(4) 
 …it shall not constitute discrimination on the age ground to fix different 

ages for the retirement (whether voluntarily or compulsorily) of employees 
or any class or description of employees… 



Irish Legislation (2) 

• Employment Equality Acts 1998 - 2011(contd.) 
S6(3)(c)…offering a fixed term contract to a person over the compulsory 

retirement age for that employment or to a particular class or 
description of employees in that employment shall not be taken as 
constituting discrimination on the age ground… 

 

• Unfair Dismissals Act 1977 as amended 
S2(1)(b) …this Act shall not apply to…an employee who is dismissed and who, on 

or before the date of his dismissal, has reached the normal retiring age for 
employees of the same employer in similar employment… 

 



   European Union Law (1)  

• Council Directive 2000/78/EC on equal treatment in 
employment and occupation 

 

• The Directive lays down a general framework for combating 
discrimination as regards employment and occupation. 

 

• The CJEU has stated that the Directive should be read in light of 
the right to engage in work under the EU Charter for 
Fundamental Rights.  Article 15(1) of the Charter provides: 

 

“ …everyone has the right to engage in work and to pursue a freely 
chosen or accepted occupation…” 

 



   European Union Law (2)  
• Council Directive 2000/78/EC on equal treatment in 

employment and occupation 
 

• Art 3(1): this Directive shall apply to all persons, as regards the public and 
private sectors…in relation to employment and working conditions, including 
dismissals and pay 
 

• Art 6(1): Member States may provide that differences of treatment on grounds of age 
shall not constitute discrimination, if, within the context of national law, they are 
objectively and reasonably justified by a legitimate aim, including legitimate 
employment policy, labour market and vocational training objectives, and if the means 
of achieving that aim are appropriate and necessary 
 

• Mandatory Retirement Ages objectively justifiable if  
• legitimate social policy aim  

• pursued by an appropriate and necessary means  

 



   European Union Law (3)  

• Member states have broad discretion in identifying 
legitimate social policy aim and means of pursuing it 

 

• Legitimate aim must be 
 

• social policy of a public interest nature as distinct from an individual 
business aim  

• identifiable for the purpose of review by the Courts 

• substantiated and nor a mere assertion 

 



   European Union Law (3)  

• Legitimate aims include 
 

• Encouraging recruitment among generations 

• Avoiding disputes concerning fitness to work 
 

• Are the means “appropriate and necessary”? 
 

• Are they consistent with the stated legitimate aim? 

• Is there a replacement income for the retired employee? 

• Is the retirement age agreed by way of a collective agreement? 

 



Irish Case Law 

• Donnellan [2008] IEHC 467 
 

• Garda forced to retire at 60 

• The creation of the most useful pool of candidates possible for 
appointment to the commissioner position 

• Ensuring motivation through promotion prospects is legitimate aim 

• Right to request extension relevant to whether “appropriate & 
necessary” 

• Full pension relevant to whether “appropriate & necessary” 

• Legitimacy of aim to be assessed on case-by-case basis 



English Case Law 

• Seldon [2012] UKSC 16 
 

• Law firm partner forced to retire at 65 

• Legitimate aim must be social policy aim and not individual 
business aim  

• Staff retention and workforce planning legitimate aims  

• Limiting need to expel partners by way of performance 
management legitimate aim 

• Aim must be carefully scrutinised to ensure it is 
appropriate and necessary 

 



      Employment Implications  
• Mercer Survey 2011 - 61% employers had not considered the 

issue 
 

• For Employers 
• Employees wishing to work until new State Retirement Age 

• Possibility of a fixed term contract 

• Potential exposure to legal challenge 

• Income gap makes objective justification more difficult 
 

• For Employees 
• Income gap after retirement and before State Pension 

• Other social welfare benefits may be available 
 

• The Future 

 



Any Questions? 
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Pensions issues being covered 

• General implications- embrace the change. 

• Stakeholder issues- there is some overlap. 

• Action necessary prior to 1.1.2014 for some DB 
Schemes. 

• Actions employers may consider taking to 
facilitate employees’ requests to stay in 
employment. 



General implications 

• 14 month planning window. 

• Lack of awareness of impending change. 

• To recap: in order to collect State pension: 

– age 66 from 1 Jan 2014 (born between Jan 1949 and 1954); 

– age 67 from 1 Jan 2021 (born between Jan 1955 and 1960);  

– age 68 from 1 Jan 2028 (born after Jan 1961); and … 

– ages will continue to rise to link with longevity (OECD). 



What’s the big deal about waiting another year 
(or two or three)? 

• State pension is now payable at the rate 
of approximately €12,000 p.a.  

• People are sleepwalking as to how they 
are going to fund the gap between the 
age they want to retire and the age State 
pension comes into payment. 

• There are different implications for 
defined benefit and defined 
contributions schemes. 



Stakeholder Issues: Members 

• Managing member expectation. 

• What will they do about this? 
– Work longer? (employment issues). 

– Member communications carry a health warning 
(do not rely on them if they have the old State 
pension date included). 

– Bridging the gap by the use of a lump sum from 
the employer pension scheme at scheme 
retirement age or other savings? 



Stakeholder Issues: Members 

– Job-seekers benefit (€188 per week), but subject to 
conditions. 



Stakeholder Issues: Employer 

• Voluntary early redundancy programmes may be 
more expensive (depending on design). 

• If employees are retained what about future service 
provision for death-in-service and PHI benefits? 

• Serious issues for certain types of DB pension 
schemes: 

– Examine scheme benefit structure now to establish if 
potential exposure and take steps to address; 



Practical issues affecting some Integrated DB 
Schemes 

Definition in a  DB Scheme: “Pensionable Salary” 

“At any time means a Member’s Salary at that time less a 
deduction equal to one and one half times the Social 
Welfare Retirement Pension at the annual rate payable to 
a fully qualified single person aged 65 at that time.” 

What happens to retirees on or after 1.1.2014 who do not 
qualify for State pension? NO offset will arise, per the 
definition above… 

 



Section 59B 

• Is this a problem? 

– 59B-(1): Subject to subsection (2), 
notwithstanding anything in the rules 
of the scheme, where a benefit 
provided for under the rules is payable 
in the form of an annual  pension and 
such benefit has commenced, the 
trustees of the scheme shall not 
reduce the amount of the benefit 
payable to such person in any 
subsequent year below the amount of 
benefit payable in the preceding year.  

 





Possible Employer Solutions: 

• Retain employees beyond existing NRD within the 
DB scheme but do not allow future accrual?  

• Align employment and scheme retirement ages 
within the DB scheme with State pension age? 

• But, in all cases 

– Beware of the employment issues of 
implementing changes to the pensions promise. 

 

 



Restructuring the pension promise… 

• Employment law health warning. 

– Implied contractual term? 

– Benefits of advance consultation. 

– Need for employee consent. 

• Consequences of failure to address employment 
issue. 

 



Scenario 1: DB Scheme (the Status Quo) 

• 40/60th accrual (40 years is max accrual). 

• NRA is 65. 

• Stop accrual at 65, and  enable employees continue 
in service. 

• Stop DIS benefits at 65. 

• Essential to examine the late retirement options in 
the Trust Deed and Rules- do they need to be 
altered? 

 



Scenario 2: DB Scheme 

• Propose to change NRA to align with State pension age: 
VERY COMPLEX- consider all issues very carefully! 

• 40/60th accrual (40 years is max accrual in this scenario) 

• NRA is 65. 

• Introduce revised NRA of 66 for retirees post 1.1.2014. 

• Scheme’s funding position very healthy. 

• Essential to check the scope of amendment power – does 
it prevent a reduction in accrued benefits? 



Scenario 2: DB Scheme 

• Pensioners: unaffected as they have already retired. 

• Actives: accrual to date of change is affected. 

• Deferreds: preserved benefit (cannot reduce this) / 
non preserved benefit. 

• S72(1)(e)(ii) Pensions Act 1990: objective justification 
may be necessary where the different ages are fixed 
in regard to the accrual of benefits. 

 



Scenario 3: DB Scheme 

• As for Scenario 2, but Section 50 conditions 
arise. 

• Amendment power issues solved? 

• Each category of member may be affected 
differently than if a Section 50 application did 
not arise. 

 

 

 



Scenario 4: DC Scheme 

• Change in NRD. 

• Lifestyling/investment issues. 

• Insured benefits? 

 



Stakeholder Issues: Trustees 

• Check the terms of the pension scheme documents. 

• How will the change in State Pension Age affect the 
scheme’s normal retirement date? 

• Particular concerns for certain integrated DB schemes, 
depending upon language in scheme documents. 

• Schemes with bridging pensions may also be at risk. 

• If issues are likely, it may be essential to take steps to find 
solutions prior to 1 January 2014. 

• Law Society submission. 
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Stakeholder Issues: Trustees 

• Defined Contribution pension scheme point: any 
life-styling issues regarding investment options? 

• Generally take professional advice to avoid any 
critical pitfalls, having established what they may 
be. 



Conclusion 

• Lack of awareness. 

• Check out how this affects each stakeholder and 
plan for the consequences in good time prior to 
1 January 2014. 

• Embrace the change! 



http://www.tvads.ie/assets/47-bulmers-pear-321
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